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PRACTICES 

Chapter  I — Federal  Trade 
Commission 

PART  240— GUIDES  FOR  ADVERTIS¬ 
ING  ALLOWANCES  AND  OTHER 
MERCHANDISING  PAYMENTS 
AND  SERVICES 

The  following  guides  were  promulgated 
by  the  Federal  Trade  Commission  on 
March  6,  1969,  and  have  been  placed  on 
the  public  record  until  April  15,  1969. 
During  this  time  the  Commission  will 
receive  and  consider  any  comments  or 
views  concerning  the  guides  that  may  be 
filed  by  interested  persons.  The  guides 
will  become  effective  May  1,  1969,  unless 
otherwise  ordered  by  the  Commission. 

Introduction.  These  guides  are  de¬ 
signed  to  highlight  legal  problems  that 
may  be  encountered  by  businessmen 
who  want  to  utilize  promotional  or  ad¬ 
vertising  allowances  and  similar  mer¬ 
chandising  payments  or  services  to 
stimulate  the  sale  of  their  products.  The 
guides  are  not  intended  to  serve  as  a 
comprehensive  statement  of  the  law  or 
as  a  legal  treatise,  but  are  instead  in¬ 
tended  to  serve  as  a  practical  manual — 
in  the  form  of  basic  rules  of  thumb, 
specific  examples,  and  carefully  consid¬ 
ered  suggestions — for  the  honest  busi¬ 
nessman  who  wants  to  conform  his  con¬ 
duct  to  the  requirements  of  the  law 
without  giving  up  the  benefits  that  can 
be  derived  from  this  form  of  promo¬ 
tional  activity.  The  guides  are  designed 
to  furnish  guidance  and  assistance  for 
the  businessman  seeking  to  comply  with 
the  law  and  to  avoid  even  inadvertent 
violations. 

Simply  stated,  what  the  law  requires, 
in  essence,  is  that  those  who  grant  pro¬ 
motional  and  advertising  allowances 
treat  their  customers  fairly  and  without 
discrimination,  and  not  use  such  allow¬ 
ances  to  disguise  discriminatory  price 
discounts.  In  interpreting  and  enforcing 
the  law,  the  Commission  will  recognize 
the  practicalities  of  business  while  pre¬ 
venting  the  kind  of  discriminatory  prac¬ 
tices  at  which  the  law  was  aimed. 
Realistic  and  reasonable  enforcement  of 
the  law  will  enable  the  Commission  to 
enlist  the  aid  of  businessmen  in  elimi¬ 
nating  undesirable  practices  and  abuses 
without  interfering  with  legitimate  pro¬ 
motional  and  merchandising  activities. 

What  the  guides  are  meant  to  do. 
These  guides  can  be  of  great  value  to 
businessmen  who  want  to  avoid  violating 
the  laws  against  giving  or  receiving  im¬ 
proper  promotional  allowances,  includ¬ 
ing  advertising  or  special  services,  for 
promoting  products.  The  guides  will 
make  possible  a  better  understanding  of 
the  obligations  of  sellers  and  their  cus¬ 
tomers  in  joint  promotional  activities. 

The  Commission’s  responsibility  is  to 
obtain  compliance  with  these  laws.  It  has 


a  duty  to  move  against  violators.1  How¬ 
ever,  as  an  administrative  agency,  the 
Commission  believes  the  more  knowledge 
businessmen  have  with  respect  to  the 
laws  enforced  by  the  Commission,  the 
greater  the  likelihood  that  voluntary 
compliance  with  the  laws  will  be  ob¬ 
tained. 

For  the  Commission  to  perform  its  re¬ 
sponsibilities  properly,  and  for  business 
to  avoid  violation  of  the  law,  it  is  neces¬ 
sary  that  every  effort  be  made  to  furnish 
individual  businessmen  a  better  under¬ 
standing  of  these  laws.  It  will  help  busi¬ 
nessmen — and  the  Commission’s  law  en¬ 
forcement  efforts — if  they  have  a  good 
general  knowledge  of  what  they  can  and 
cannot  do  in  the  field  of  promotional  al¬ 
lowances  and  services. 

What  the  guides  are  not  meant  to  do. 
It  should  be  made  clear  too  that  the 
guides  are  not  meant  to  do  several 
things: 

(1)  They  are  not  meant  to  cover  every 
situation.  Decided  cases  dealing  with  un¬ 
usual  situations  are  not  covered. 

(2)  They  are  not  a  substitute  for 
sound  legal  advice. 

(3)  They  are  not  intended  to  be  a  legal 
treatise.  They  should  be  read  as  a  non¬ 
technical  explanation  of  what  the  law 
means. 

(4)  They  do  not  make  it  mandatory 
(nor  does  the  law  itself)  that  sellers  pro¬ 
vide  promotional  allowances,  services  or 
facilities  to  any  customer.  They  only 
come  into  play  when  the  seller  deter¬ 
mines  to  employ  such  promotional  prac¬ 
tices. 

What  the  law  covers  generally.  The 
Robinson-Patman  Act  is  an  amendment 
to  the  Clayton  Act.  It  is  directed  at  pre¬ 
venting  competitive  inequalities  that 
come  from  certain  types  of  discrimina¬ 
tion  by  sellers  in  interstate  commerce. 
Sections  2  (d)  and  (e)  of  the  Act  deal 
with  discriminations  in  the  field  of  pro¬ 
motional  payments  and  services  made 
available  to  customers  who  buy  for  re¬ 
sale.  Where  the  seller  pays  the  buyer  to 
perform  the  service,  section  2(d)  ap¬ 
plies.  Where  the  seller  furnishes  the 
service  itself  to  the  buyer,  section  2(e) 
applies.  Both  sections  require  a  seller  to 
treat  competing  customers  on  propor¬ 
tionally  equal  terms  in  connection  with 
the  resale  of  the  seller’s  products  of  like 
grade  and  quality. 

Other  law  involved.  In  several  places, 
the  guides  are  concerned  with  laws  other 
than  sections  2  (d)  and  (e) : 

(1)  A  seller  who  pays  a  customer  for 
services  that  are  not  rendered,  or  who 
overpays  for  services  which  have  been 
rendered,  may  thereby  violate  section 
2(a)  of  the  Clayton  Act,  as  amended. 
(See  §  240.11.) 


1The  Commission  has  issued  many  orders 
to  cease  and  desist  which  include  proscrip¬ 
tions  under  section  2(d)  and/or  2(e)  of  the 
amended  Clayton  Act,  that  antedate  the  Su¬ 
preme  Court’s  decision  in  the  matter  of  Fed¬ 
eral  Trade  Commission  v.  Fred  Meyer,  Inc., 
et  al.,  390  U.S.  340  (1968).  In  this  regard,  it 
should  be  noted  that  future  obligations  of 
those  companies  and  individuals  under  those 
orders  shall  be  measured  against  said  de¬ 
cision,  as  supplemented  by  these  guides. 


(2)  A  customer  who  receives  discrimi¬ 
natory  or  other  improper  payments, 
services,  or  facilities  may  thereby  violate 
section  2(f)  of  the  Clayton  Act,  as 
amended  by  the  Robinson-Patman  Act, 
or  section  5  of  the  Federal  Trade  Com¬ 
mission  Act.  (See  §§  240.11  and  240.14.) 

(3)  A  third  party  who  helps  a  cus¬ 
tomer  claim  reimbursement  greater  than 
that  to  which  he  is  entitled  under  a 
seller’s  program  (by  furnishing  the  cus¬ 
tomer  with  a  false  invoice  or  other  state¬ 
ment,  for  instance) ,  may  thereby  violate 
section  5  of  the  Federal  Trade  Commis¬ 
sion  Act.  (See  §  240.13.) 

(4)  A  third  party  who  devises  and/ 
or  administers  a  promotional  assistance 
program  on  behalf  of  one  or  more  sellers 
may  violate  section  5  of  the  Federal 
Trade  Commission  Act  if  the  use,  ad¬ 
ministration,  or  operation  of  the  program 
results  in  violation  of  law.  (See  §  240.13.) 

(5)  The  examples  are  not  intended  to 
be  all-inclusive.  The  guides  do  not  pur¬ 
port  to  set  forth  all  the  legal  rules  gov¬ 
erning  a  seller’s  promotional  practices  or 
other  vertical  arrangements,  but  are 
directed  primarily  to  the  seller’s  obliga¬ 
tion  in  making  promotional  offers  to  no¬ 
tify,  and  offer  proportionally  equal  terms 
to,  his  competing  customers.  Related 
practices,  not  directly  involving  notifica¬ 
tion  or  proportionalization,  are  not 
necessarily  covered  by  these  guides. 

Sec. 

240.1  When  does  the  law  apply? 

240.2  Who  Is  a  seller? 

240.3  Who  Is  a  customer? 

240.4  What  is  Interstate  commerce? 

240.5  What  are  services  or  facilities? 

240.6  Need  for  a  plan. 

240.7  Proportionally  equal  terms. 

240.8  Seller’s  duty  to  inform. 

240.9  Availability  to  all  competing  cus¬ 

tomers. 

240.10  Need  to  understand  terms. 

240.11  Checking  customer’s  use  of  payments. 

240.12  Competing  customers. 

240.13  Wholesaler  or  third  party  perform¬ 

ance  of  seller’s  obligations. 

240.14  Customer’s  liability. 

240.15  Meeting  competition. 

240.16  Cost  justification. 

Authority:  The  provisions  of  this  Part 
240  issued  under  secs.  5,  6,  38  Stat.  719,  as 
amended,  721;  15  U.S.C.  45,  46:  49  Stat.  1526; 
15  U.S.C.  13,  as  amended. 

§  240.1  When  does  the  law  apply? 

Sections  2  (d)  and  (e)  apply  to  a 
seller  of  products  in  interstate  commerce, 
if  he  either  directly  or  through  an  inter¬ 
mediary  (a)  pays  for  services  or  facili¬ 
ties  furnished  by  a  customer  in  connec¬ 
tion  with  the  distribution  of  his  products 
[section  2(d)],  or  (b)  furnishes  such 
services  or  facilities  to  a  customer  [sec¬ 
tion  2(e)]  who  competes  with  any  other 
customer  in  the  resale  of  the  seller’s 
products  of  like  grade  and  quality. 
[Guide  1] 

§  240.2  Who  is  a  seller? 

“Seller”  includes  anyone  (manufac¬ 
turer,  wholesaler,  distributor,  etc.)  who 
sells  products  for  resale,  with  or  without 
further  processing.  Selling  candy  to  a 
retailer  is  a  sale  for  resale  without 
processing.  Selling  corn  syrup  to  a  candy 
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manufacturer  is  an  example  of  a  sale 
for  resale  with  processing.  [Guide  21 

§  240.3  Who  is  a  customer? 

(a)  A  “customer”  is  someone  who  buys 
for  resale  directly  from  the  seller,  the 
seller’s  agent  or  broker;  and,  in  addition, 
a  “customer”  is  any  buyer  of  the  seller’s 
product  for  resale  who  purchases  from 
or  through  a  wholesaler  or  other  inter¬ 
mediate  reseller.  In  this  part,  the  word 
“customer”  which  is  used  in  section  2(d) 
of  the  Act  includes  “purchaser”  which 
is  used  in  section  2(e). 

Note:  In  determining  whether  a  seller  has 
fulfilled  his  obligations  toward  his  customers, 
the  Commission  will  recognize  that  there 
may  be  some  exceptions  to  this  general  defini¬ 
tion  of  “customer.”  For  example,  the  pur¬ 
chaser  of  distress  merchandise  would  not  be 
considered  a  “customer”  simply  on  the  basis 
of  such  purchase.  Similarly,  those  retailers 
who  purchase  from  other  retailers,  those  who 
make  only  sporadic  purchases,  and  those  who 
do  not  regularly  sell  the  seller’s  product  or 
who  are  a  type  of  retail  outlet  not  usually 
selling  such  products  (e.g.,  a  hardware  store 
stocking  a  few  isolated  food  items)  will  not 
be  considered  “customers”  of  the  seller  un¬ 
less  the  seller  has  been  put  on  notice  that 
such  retailers  are  selling  his  product. 

(b)  “Competing  customers”  are  all 
businesses  that  compete  in  the  resale  of 
the  seller’s  products  of  like  grade  and 
quality  at  the  same  functional  level  of 
distribution  regardless  of  whether  they 
purchase  direct  from  the  supplier  or 
through  some  intermediary. 

Example  1.  A  manufacturer  sells  to  some 
retailers  directly  and  to  others  through 
wholesalers.  Retailer  “X”  purchases  the  man¬ 
ufacturer's  product  from  a  wholesaler  and 
resells  some  of  it  to  retailer  “Y”.  Retailer  “X” 

Is  a  customer  of  the  manufacturer.  Retailer 
“Y”  is  not  a  customer  unless  the  fact  that 
he  purchases  the  manufacturer’s  product  is 
known  to  the  manufacturer. 

Example  2.  A  manufacturer  sells  directly  to 
some  independent  retailers,  sells  to  the 
headquarters  of  chains  and  cooperative  stores, 
and  also  sells  to  wholesalers.  The  direct  buy¬ 
ing  independent  retailers  and  the  whole¬ 
saler's  independent  retailer  customers  are 
customers  of  the  manufacturer.  Individual 
retail  outlets  which  are  part  of  the  chains 
or  members  of  the  cooperatives  are  not  cus¬ 
tomers  of  the  manufacturer. 

[Guide  3] 

§  240.4  What  is  interstate  commerce? 

This  term  has  not  been  precisely  de¬ 
fined  in  the  statute.  In  general,  if  there 
is  any  part  of  a  business  which  is  not 
wholly  within  one  State  (for  example, 
sales  or  deliveries  of  products,  their  sub¬ 
sequent  distribution  or  purchase,  or  de¬ 
livery  of  supplies  or  raw  materials) ,  the 
business  may  be  subject  to  the  Robinson- 
Patman  Act.  Sales  in  the  District  of 
Columbia  are  also  covered  by  the  Act. 
[Guide  41 

§240.5  What  are  services  or  facilities? 

These  terms  have  not  been  exactly 
defined  by  the  statute  or  in  decisions. 
The  following  are  merely  examples — 
the  Act  covers  many  other  services  and 
facilities. 

(a)  The  following  are  some  of  the 
services  or  facilities  covered  by  the  Act 
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where  the  seller  pays  the  buyer  for  fur¬ 
nishing  them: 

Any  kind  of  advertising,  including  coopera¬ 
tive  advertising, 

Handbills, 

Window  and  floor  displays, 

Special  sales  or  promotional  efforts  for  which 
“push  money”  is  paid  to  clerks,  salesmen, 
and  other  employees  of  the  customers, 
Demonstrators  and  demonstrations. 

(b)  Here  are  some  examples  of  serv¬ 
ices  or  facilities  covered  by  the  Act  when 
the  seller  furnishes  them  to  a  customer: 

Any  kind  of  advertising, 

Catalogs, 

Demonstrators, 

Display  and  storage  cabinets. 

Display  materials, 

Special  packaging,  or  package  sizes. 

Accepting  returns  for  credit. 

Prizes  or  merchandise  for  conducting  pro¬ 
motional  contests. 

Note:  In  this  part,  the  term  “services”  is 
rosed  to  encompass  both  “services  and 
facilities.” 

[Guide  51 

§  240.6  Need  for  a  plan. 

If  a  seller  makes  payments  or  fur¬ 
nishes  services  that  come  under  section 
2  (d)  or  (e)  of  the  Clayton  Act,  as 
amended,  he  must  do  it  under  a  plan  that 
meets  several  requirements.  In  addition, 
if  there  are  many  competing  customers 
to  be  considered,  or  if  the  plan  is  at  all 
complex,  the  seller  would  be  well  ad¬ 
vised  to  put  his  plan  in  writing.  Briefly, 
the  requirements  are : 

(a)  The  payments  or  services  under 
the  plan  must  be  available  on  propor¬ 
tionally  equal  terms  to  all  competing 
customers.  (See  §  240.7.) 

(b)  The  seller  should  take  action  de¬ 
signed  to  inform  all  of  his  competing 
customers  of  the  existence  of  and  es¬ 
sential  features  of  the  promotion  plan 
in  ample  time  for  them  to  take  full  ad¬ 
vantage  of  it.  (See  §  240.8.) 

(c)  If  the  basic  plan  is  not  function¬ 
ally  available  to  (i.e.,  suitable  for  and 
usable  by)  some  customers  competing  in 
the  resale  of  the  seller’s  products  of  like 
grade  and  quality  with  those  being  fur¬ 
nished  payments  or  services,  alterna¬ 
tives  that  are  functionally  available 
must  be  offered  to  such  customers.  (See 
§  240.9.) 

(d)  In  informing  customers  of  the  de¬ 
tails  of  a  plan,  the  seller  should  provide 
them  sufficient  information  to  give  a 
clear  understanding  of  the  exact  terms 
of  the  offer,  including  all  alternatives, 
and  the  conditions  upon  which  payment 
will  be  made  or  services  furnished.  (See 
§  240.10.) 

(e)  The  seller  should  take  reasonable 
precautions  to  see  that  the  services  are 
actually  performed  and  that  he  is  not 
overpaying  for  them.  (See  §  240.11.) 
[Guide  6] 

§  240.7  Proportionally  equal  terms. 

The  payment  or  services  under  the 
plan  must  be  made  available  to  all  com¬ 
peting  customers  on  proportionally  equal 
terms.  This  means  that  payments  or 
services  must  be  proportionalized  on  some 
basis  that  is  fair  to  all  customers  who 
compete  in  the  resale  of  the  seller’s 
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products.  No  single  way  to  proportion- 
alize  is  prescribed  by  law.  Any  method 
that  treats  competing  customers  on  pro¬ 
portionally  equal  terms  may  be  used. 
Generally,  this  can  best  be  done  by 
basing  the  payments  made  or  the  serv¬ 
ices  furnished  on  the  dollar  volume  or 
on  the  quantity  of  goods  purchased  dur¬ 
ing  a  specified  period.  Other  methods 
which  are  fair  to  all  competing  cus¬ 
tomers  are  also  acceptable. 

Example  1.  A  seller  may  properly  offer  to 
pay  a  specified  part  (say  50  percent)  of  the 
cost  of  local  advertising  up  to  an  amount 
equal  to  a  set  percentage  (such  as  5  percent) 
of  the  dollar  volume  of  purchases  during  a 
specified  time. 

Example  2.  A  seller  may  properly  place  in 
reserve  for  each  customer  a  specified  amount 
of  money  for  each  unit  purchased,  and  use 
it  to  reimburse  those  customers  for  the 
actual  cost  of  their  advertising  of  the  seller’s 
product. 

Example  3.  A  seller  may  not  select  one  or 
a  few  customers  to  receive  special  allowances 
(e.g.,  5  percent  of  purchases)  to  promote  his 
product,  while  making  allowances  available 
on  some  lesser  basis  (e.g.,  2  percent  of  pur¬ 
chases)  to  customers  who  compete  with 
them. 

Example  4.  A  seller’s  plan  may  not  pro¬ 
vide  an  allowance  on  a  basis  that  has  rates 
graduated  with  the  amount  of  goods  pur¬ 
chased,  as,  for  instance,  1  percent  of  the 
first  $1,000  purchases  per  month,  2  percent 
of  second  $1,000  per  month,  and  3  percent 
of  all  over  that. 

Example  5.  A  seller  may  not  identify  or 
feature  one  or  a  few  customers  in  his  own 
advertising  without  making  the  same  service 
available  on  proportionally  equal  terms  to 
customers  competing  with  the  identified 
customer  or  customers. 

Example  6.  A  seller  who  makes  his  em¬ 
ployees  available  or  arranges  with  a  third 
party  to  furnish  personnel  for  purposes  of 
performing  work  for  a  customer  must  make 
the  same  offer  available  on  proportionally 
equal  terms  to  all  other  competing  cus¬ 
tomers.  In  addition  the  seller  must  offer 
usable  and  suitable  alternatives  of  equiva¬ 
lent  measurable  cost  to  those  competing 
customers  to  whom  such  services  are  not 
usable  and  suitable. 

[Guide  7] 

§  240.8  Seller’s  duly  to  inform. 

(a)  The  seller  must  take  reasonable 
action,  in  good  faith,  to  inform  all  his 
competing  customers  of  the  availability 
of  his  promotional  program.  Such  noti¬ 
fication  should  include  all  tjie  relevant 
details  of  the  offer  in  time  to  enable  cus¬ 
tomers  to  make  an  informed  judgment 
whether  to  participate:  in  the  alterna¬ 
tive,  such  notification  should  include  a 
summary  of  the  essential  features  and  a 
specific  source  to  contact  for  further  de¬ 
tails.  The  seller  can  make  this  notifica¬ 
tion  by  any  means  he  chooses,  including 
personal  contacts,  mailings,  notice  on 
or  in  shipping  containers,  etc.  However, 
if  a  seller  wants  to  be  able  to  show  later 
that  he  gave  notice  to  a  certain  cus¬ 
tomer,  he  is  in  a  better  position  to  do  so 
if  it  was  given  in  writing. 

(b)  If  more  direct  methods  of  notifi¬ 
cation  are  impracticable,  a  seller  may 
employ  one  or  more  of  the  following 
methods,  the  sufficiency  of  which  will 
depend  upon  the  nature  of  the  industry 
and  the  complexity  of  his  own  distribu¬ 
tion  system.  Different  sellers  may  find 
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that  different  notification  methods  are 
most  effective  for  them. 

( 1 )  The  seller  may  enter  into  contracts 
with  his  wholesalers,  distributors,  or 
other  third  parties  which  conform  to  the 
requirements  of  §  240.13. 

(2)  The  seller  may  place  appropriate 
announcements  on  or  in  product  con¬ 
tainers. 

(3)  The  seller  may  publish  notice  of 
the  availability  and  essential  features  of 
the  plan  in  a  publication  of  general  dis¬ 
tribution  in  the  trade. 

Example  1.  A  seller  has  a  plan  for  the  retail 
promotion  of  his  products  in  Philadelphia. 
Some  of  his  retailing  customers  purchase 
directly,  and  he  offers  the  plan  to  them.  Some 
other  Philadelphia  retailers  purchase  his 
products  through  wholesalers.  The  seller  may 
use  the  wholesalers  to  reach  the  retailing 
elastomers  who  buy  through  them,  either  by 
having  the  wholesalers  notify  those  retailers 
in  accordance  with  $  240.13,  or  by  using  the 
wholesalers’  customer  lists  for  direct  notifica¬ 
tion  by  the  seller. 

Example  2.  A  seller  has  a  plan  for  the  retail 
promotion  of  his  products  in  Kansas  City. 
Some  of  his  retailing  customers  purchase 
directly  and  he  offers  the  plan  to  them. 
Others  purchase  his  products  through  whole¬ 
salers.  The  seller  may  satisfy  his  notification 
obligations  to  them  by  undertaking,  in  good 
faith,  one  or  more  of  the  following  measures: 

A.  Placing  on  a  shipping  container  or  a 
product  package  that  can  reasonably  be  ex¬ 
pected  to  reach  all  retailing  customers  han¬ 
dling  the  promoted  product  in  time  to  enable 
them  to  participate  in  the  program  a  con¬ 
spicuous  notice  of  the  availability  and  essen¬ 
tial  features  of  his  proposal,  identifying  a 
specific  source  for  further  particulars  and 
details.  In  lieu  of  identifying  a  source  for 
further  particulars,  brochures  describing  the 
details  of  the  offer  may  be  included  in  the 
shipping  containers. 

B.  If  a  promotional  plan  simply  consists 
of  providing  retailers  with  display  materials. 
Including  the  materials  within  the  product 
container. 

C.  Advising  customers  from  accurate  and 
reasonably  complete  mailing  lists.  If  the 
product  may  be  sold  lawfully  only  under 
Government  license  (alcoholic  beverages, 
etc.),  informing  all  license  holders  would  be 
sufficient. 

D.  Placing  an  announcement  of  the  avail¬ 
ability  and  essential  features  of  promotional 
programs,  and  Identifying  a  specific  source 
for  further  particulars  and  details,  at  reason¬ 
able  Intervals  in  publications  which  have 
general  and  widespread  distribution  in  the 
trade,  and  which  are  recognized  in  the  trade 
as  means  by  which  sellers  announce  the  avail¬ 
ability  of  such  programs. 

Example  3.  The  seller  has  a  wholesaler- 
oriented  plan  whereby  he  pays  wholesalers 
to  advertise  the  seller’s  product  in  the  whole¬ 
salers’  order  books,  or  in  the  wholesalers’ 
price  lists  directed  to  retailers  purchasing 
from  the  wholesalers.  He  must  notify  all 
competing  wholesalers  of  the  availability  of 
this  plan,  but  the  seller  is  not  required  to 
notify  retailing  customers. 

Example  4.  A  seller  who  sells  on  a  direct 
basis  to  some  retailers  in  an  area,  and  to 
other  retailers  in  the  area  through  whole¬ 
salers,  has  a  plan  for  the  promotion  of  his 
products  at  the  retail  level.  If  the  seller  di¬ 
rectly  notifies  not  only  all  competing  direct 
purchasing  retailers,  but  also  all  competing 
retailers  purchasing  through  the  wholesaler, 
as  to  the  availability,  terms  and  conditions 
of  the  plan,  the  seller  is  not  required  to 
notify  his  wholesalers. 

Example  5.  A  seller  regularly  promotes  his 
products  at  the  retail  level,  and  during  the 
year  he  has  various  special  promotional  offers. 
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His  competing  customers  Include  large 
direct-purchasing  retailing  customers  and 
smaller  customers  who  purchase  through 
wholesalers.  Many  of  the  promotions  he 
offers  can  best  be  used  by  his  smaller  cus¬ 
tomers  if  the  funds  to  which  the  smaller 
customers  are  entitled  are  pooled  and  used 
by  the  wholesalers  in  their  behalf  (news¬ 
paper  advertisements,  for  example).  The 
seller  may  encourage,  but  not  coerce,  the 
retailer  purchasing  through  a  wholesaler  to 
designate  a  wholesaler  as  his  agent  for  re¬ 
ceiving  notice  of,  collecting,  and  using  pro¬ 
motional  allowances  for  him.  If  a  wholesaler 
by  agreement  with  a  retailer  is  actually  au¬ 
thorized  to  perform  for  the  retailer  the  pro¬ 
motional  services  as  to  which  a  promotional 
offer  is  made,  the  seller  may  assume  that 
notice  of,  and  payment  under,  a  promotional 
plan  to  the'  wholesaler  constitutes  notice 
and  payment  to  the  retailer. 

(c)  A  seller  who  follows  any  procedure 
reasonably  designed  to  inform  all  his 
competing  customers  of  his  promotional 
programs,  including  any  of  the  proce¬ 
dures  illustrated  under  Example  2  above, 
will  be  considered  by  the  Commission  to 
have  fulfilled  his  “good  faith”  obliga¬ 
tion  under  this  section  if  he  accompanies 
such  procedure  with  the  following  sup¬ 
plementary  measures:  After  each  short 
term  promotion  (one  lasting  less  than  8 
weeks)  and  at  regular  intervals  during 
promotions  which  continue  for  a  longer 
period,  the  seller  takes  affirmative  steps 
to  verify  the  effectiveness  of  his  notifica¬ 
tion  procedure  by  making  spot  checks  de¬ 
signed  to  reach  a  representative  cross 
section  of  his  indirect-buying  customers. 
Whenever  such  spot  checks  indicate  that 
the  notification  procedure  is  deficient,  in 
that  some  indirect  customers  are  not 
receiving  actual  notice  of  the  promo¬ 
tion,  the  seller  takes  immediate  steps  to 
expand  or  to  supplement  his  notifica¬ 
tion  procedure  in  a  manner  reasonably 
designed  to  eliminate  the  repetition  or 
continuation  of  any  such  deficiency  in 
the  future.  [  Guide  8  ] 

§  240.9  Availability  to  all  competing 
customers. 

(a)  The  plan  should  be  such  that  all 
types  of  competing  customers  may  par¬ 
ticipate.  It  should  not  be  tailored  un¬ 
fairly  to  favor  or  discriminate  against 
a  particular  class  of  customers.  This 
may  require  offering  all  such  customers 
more  than  one  way  to  participate  in  the 
plan  or  offering  alternative  terms  and 
conditions  to  particular  customer  classes. 
The  seller  cannot  either  expressly,  or  by 
the  way  the  plan  operates,  eliminate 
some  competing  customers,  although  he 
may  offer  alternative  plans  designed  for 
different  customer  classes.  If  he  offers 
alternative  plans,  all  of  the  plans  of¬ 
fered  must  provide  the  same  propor¬ 
tionate  equality  and  the  seller  should 
inform  competing  customers  of  the  var¬ 
ious  alternative  plans. 

(b)  With  respect  to  promotional  plans 
offered  to  retailers,  the  seller  must  en¬ 
sure  that  his  plans  or  alternatives  do 
not  bar  any  competing  retailer  cus¬ 
tomers  from  participation  whether  they 
purchase  directly  from  him  or  through 
a  wholesaler  or  other  intermediary. 

(c)  When  a  seller,  in  good  faith, 
offers  a  basic  plan,  including  alterna¬ 
tives,  which  is  reasonably  fair  and  non- 


discriminatory,  and  refrains  from  taking 
any  steps  which  would  prevent  any 
customer,  or  class  of  customers,  from 
participating  in  his  program,  he  shall  be 
deemed  to  have  satisfied  his  obligation 
to  make  his  plan  “functionally  avail¬ 
able”  to  all  customers,  and  the  failure 
of  any  customer  or  customers  to  partici¬ 
pate  in  the  program  shall  not  be  deemed 
to  place  the  seller  in  violation  of  the  Act. 

Example  1.  A  manufacturer  offers  a  plan 
for  construction  of  store  displays  of  varying 
sizes,  including  some  small  enough  so  that 
all  his  competing  customers  are  reasonably 
abie  to  satisfy  the  requirement.  The  plan 
also  calls  for  certification  of  performance  by 
the  retailer.  Because  they  are  reluctant  to 
process  any  paperwork,  many  small  retailer* 
do  not  participate.  This  fact  is  not  deemed 
to  place  the  manufacturer  in  violation  of 
§  240.9  and  he  is  under  no  obligation  to  pro¬ 
vide  additional  alternatives. 

Example  2.  A  manufacturer  offers  a  plan 
for  cooperative  advertising  on  radio,  televi¬ 
sion,  or  in  newspapers  of  general  circula¬ 
tion.  The  purchases  by  some  of  his  customer* 
are  too  small  to  permit  effective  use  of  this 
offer  in  promoting  the  manufacturer’* 
product.  The  manufacturer  may  offer  them 
a  “functionally  available”  alternative  on 
proportionally  equal  terms,  such  as  envelope 
stuffers,  handbills,  or  other  usable  services 
furnished  by  the  manufacturer. 

[Guide  91 

§  240.10  Need  to  understand  terms. 

In  informing  customers  of  the  details 
of  a  plan,  the  seller  should  provide  them 
sufficient  information  to  give  a  clear 
understanding  of  the  exact  terms  of  the 
offer,  including  all  alternatives,  and  the 
conditions  upon  which  payment  will  be 
made  or  services  furnished.  [Guide  101 

§  240.11  Checking  customer's  use  of 
payments. 

(a)  The  seller  should  take  reasonable 
precautions  to  see  that  services  he  is 
paying  for  are  furnished  and  also  that 
he  is  not  overpaying  for  them.  More¬ 
over,  the  customer  must  expend  an  al¬ 
lowance  solely  for  the  purpose  for  which 
it  was  given.  If  the  seller  knows  or 
should  know  that  what  he  pays  or 
furnishes  is  not  being  properly  used  by 
some  customers,  the  improper  payments 
or  services  must  be  discontinued. 

(b)  A  seller  who,  in  good  faith,  takes 
reasonable  and  prudent  measures  to 
verify  the  performance  of  his  competing 
customers  will  be  deemed  to  have  satis¬ 
fied  his  obligations  under  the  Act.  Also, 
a  seller  who,  in  good  faith,  concludes  a 
promotional  agreement  with  wholesalers 
or  other  intermediaries  and  who  other¬ 
wise  conforms  to  the  standards  of 
§  240.13  shall  be  deemed  to  have  satis¬ 
fied  this  obligation.  If  a  seller  has  taken 
such  steps,  the  fact  that  a  particular 
customer  has  retained  an  allowance  in 
excess  of  the  cost  or  value  of  services 
performed  by  him  shall  not  alone  be 
deemed  to  place  a  seller  in  violation  of 
the  Act. 

Example  1.  A  manufacturer  gives  “func¬ 
tionally  available”  promotional  allowances 
for  cooperative  advertising  which  require 
placing  advertisements  in  whatever  medium 
the  customer  normally  utilizes — e.g.,  radio, 
newspapers,  magazines,  handbills,  etc.  The 
manufacturer  requires  that  each  customer’* 
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request  for  payment  be  signed  and  attest 
tuat  the  required  performance  was  rendered. 
Further,  whenever  evidence  of  the  advertis¬ 
ing-such  as  a  tear  sheet  or  a  copy  of  the 
invoice  from  the  radio  station — is  readily 
available  to  the  customer,  the  manufacturer 
requires  that  such  evidence  accompany  the 
request  for  payment.  In  cases  In  which  such 
verification  is  not  readily  available,  the  man¬ 
ufacturer  spot  checks  in  a  manner  designed 
to  reach  a  representative  cross  section  of 
participating  retailer  customers  to  ascertain 
proof  of  performance.  The  manufacturer  has 
satisfied  his  obligations  of  verification  under 
the  Act. 

[Guide  11] 

§  240.12  Competing  customers. 

The  seller  is  required  to  provide  in  his 
plan  only  for  those  customers  who  com¬ 
pete  with  each  other  in  the  resale  of  the 
seller’s  products  of  like  grade  and  quality. 
Therefore,  a  seller  must  make  available 
to  all  competing  wholesalers  any  plan 
providing  promotional  payments  or 
services  kto  wholesalers,  and  similarly, 
must  make  available  to  all  competing 
retailers  any  plan  providing  promotional 
payments  or  services  to  retailers.  With 
these  requirements  met,  a  seller  can  limit 
the  area  of  his  promotion.  However,  this 
section  is  not  intended  to  deal  with  the 
question  of  a  seller’s  liability  for  use  of  an 
area  promotion  where  the  effect  may  be 
to  injure  the  seller’s  competition. 

Example  1.  Manufacturer  A,  located  in 
Wisconsin  and  distributes  shoes  nationally, 
sells  shoes  to  three  retailers  who  compete 
with  each  other  and  sell  only  in  the  Roanoke, 
Virginia,  area.  He  has  no  other  customers 
selling  in  Roanoke  or  its  vicinity.  If  he 
offers  his  promotion  to  one  Roanoke  cus¬ 
tomer,  he  must  include  all  three,  but  he 
can  limit  it  to  them.  The  trade  area  selected 
must  be  a  natural  one  and  not  drawn  ar¬ 
bitrarily  so  as  to  exclude  competing  retailers. 

Example  2.  A  national  seller  has  direct- 
buying  retailing  customers  reselling  exclu¬ 
sively  within  the  Baltimore  City  trade  area, 
and  other  customers  within  that  area  pur¬ 
chasing  through  wholesalers.  The  seller  may 
lawfully  engage  in  a  promotional  campaign 
confined  to  the  Baltimore  area,  provided  he 
affords  all  of  his  retailing  customers  within 
the  area  the  opportunity  to  participate,  in¬ 
cluding  those  who  purchase  through 
wholesalers. 

Example  3.  A  seller  manufactures  and  sells 
men's  suits  and  sport  jackets  (of  one  quality 
level)  to  retail  stores  nationally.  He  may 
restrict  allowances  to  Philadelphia  area  re¬ 
tailers  for  their  promotion  of  sport  jackets 
during  a  particular  season.  He  may  not  re¬ 
strict  allowances  in  the  Philadelphia  area 
for  the  promotion  of  certain  styles  of  sport 
Jackets  unless  all  retailers  of  his  sport 
jackets  in  the  area  are  offered  the  oppor¬ 
tunity  to  purchase  the  promoted  styles  and 
participate  in  the  promotion. 

Note:  The  seller  must  be  careful  here  not 
to  discriminate  against  customers  located  on 
the  fringes  but  outside  the  area  selected  for 
the  special  promotion,  since  they  may  be 
actually  competing  with  those  participating. 

[Guide  12] 

§  240.13  Wholesaler  or  third  party  per¬ 
formance  of  seller's  obligations. 

(a)  A  seller  may,  in  good  faith,  enter 
into  written  agreements  with  intermedi¬ 
aries,  such  as  wholesalers,  distributors  or 
other  third  parties,  including  promoters 
of  tripartite  promotional  plans,  which 
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provide  that  such  intermediaries  will 
perform  all  or  part  of  the  seller’s  obli¬ 
gations  under  this  part.  However,  the 
interposition  of  intermediaries  between 
the  seller  and  his  customers  does  not  re¬ 
lieve  the  seller  of  his  ultimate  respon¬ 
sibility  of  compliance  with  the  law.  The 
seller,  in  order  to  demonstrate  his  good 
faith  effort  to  discharge  his  obligations 
under  this  part,  should  include  in  any 
such  agreement  provisions  that  the  in¬ 
termediary  will: 

(1)  Give  notice  to  the  seller’s  custom¬ 
ers  in  conformity  with  the  standards  set 
forth  in  §  240.8; 

(2)  Check  customer  performance  in 
conformity  with  the  standards  set  forth 
in  §  240.11; 

(3)  Implement  the  plan  in  a  manner 
which  will  insure  its  functional  avail¬ 
ability  to  the  seller’s  customers  in  con¬ 
formity  with  the  standards  set  forth  in 
§  240.9.  (This  must  be  done  whether  the 
plan  is  one  devised  by  the  seller  himself 
or  by  the  intermediary  for  use  by  the 
seller’s  customers.) 

(4)  Provide  certification  in  writing 
and  at  reasonable  intervals  that  the  sell¬ 
er’s  customers  have  been  and  are  being 
treated  in  conformity  with  the  agree¬ 
ment. 

(b)  A  seller  who  negotiates  such 
agreements  with  his  wholesalers,  dis¬ 
tributors,  or  third  party  promoters  will 
be  considered  by  the  Commission  to  have 
justified  his  “good  faith”  obligations  un¬ 
der  this  section  if  he  accompanies  such 
agreements  with  the  following  supple¬ 
mentary  measures:  After  each  short 
term  promotion  (one  lasting  less  than  8 
weeks)  and  at  regular  intervals  during 
promotions  which  continue  for  a  longer 
period,  the  seller  takes  affirmative  steps 
to  verify  that  his  indirect  buying  cus¬ 
tomers  are  receiving  the  proportionally 
equal  treatment  to  which  they  are  en¬ 
titled  by  making  spot  checks  designed 
to  reach  a  representative  cross  section 
of  his  indirect  buying  customers.  When¬ 
ever  such  spot  checks  indicate  that  the 
agreements  are  not  being  implemented 
in  such  a  way  that  the  indirect  custom¬ 
ers  are  receiving  such  proportionally 
equal  treatment,  the  seller  takes  imme¬ 
diate  steps  to  expand  or  to  supplement 
such  agreements  in  a  manner  reason¬ 
ably  designed  to  eliminate  the  repetition 
or  continuation  of  any  such  discrimina¬ 
tions  in  the  future. 

Example  1.  A  seller  may  not  buy  advertis¬ 
ing  time  from  a  radio  station  and  have  the 
station  furnish  free  radio  time  only  to  cer¬ 
tain  favored  customers  of  the  seller. 

Example  2.  A  seller  may  not  participate  in 
a  tripartite  promotional  plan  providing  for 
in-store  promotion  of  his  products  unless  all 
his  competing  customers  are  given  an  op¬ 
portunity  to  participate  in  the  inter¬ 
mediary’s  basic  plan  and,  in  the  event  some 
cannot  use  the  basic  plan,  unless  a  suitable 
and  usable  alternative  is  also  made  available 
on  proportionally  equal  terms.  The  seller  may 
not  escape  responsibility  if  the  intermediary 
operates  the  program  in  a  discriminatory 
fashion  unless  he  has  entered  into  an  agree¬ 
ment  with  the  intermediary  as  described 
above  and  unless  he  has  fulfilled  his  duty 
to  conduct  periodic  checks  of  the  inter¬ 
mediary’s  performance. 

Example  3.  A  seller  may  not  participate  in  a 
tripartite  plan  involving  many  sellers  if  the 


4929 

customers  to  whom  the  plan  is  offered  must 
purchase  the  products  of  other  participating 
sellers  before  they  are  eligible  to  receive  the 
benefits  of  the  promotional  program.  The 
customer  of  any  one  seller  may  not  be  re¬ 
quired  to  purchase  or  promote  other  sellers’ 
products  as  a  condition  to  receiving  promo¬ 
tional  payments  or  services  from  the  seller, 
even  though  a  tripartite  program  is  involved. 

(c)  Intermediaries  administering  pro¬ 
motional  assistance  programs  on  be¬ 
half  of  a  seller  may  violate  section  5  of 
the  Federal  Trade  Commission  Act  if 
they  have  agreed  to  perform  the  seller's 
obligations  under  the  law  with  respect 
to  a  program  which  they  have  repre¬ 
sented  to  be  usable  and  suitable  for  all 
the  seller’s  competing  customers  if  it 
should  later  develop  that  the  program 
was  not  offered  to  all  or,  if  offered,  was 
not  usable  or  suitable,  or  was  otherwise 
administered  in  a  discriminatory  manner. 

Example  1.  Promoter  A  devises  a  program 
for  in-store  advertising  of  grocery  products 
on  shopping  carts.  No  alternative  means  of 
participation  are  provided.  Seller  B  enters 
into  a  contract  with  A  for  participation  in 
the  program.  In  fact,  some  of  Seller  B’s  com¬ 
peting  customers  do  not  have  shopping  carts. 
Assuming  that  Seller  B  is  in  violation  of  sec¬ 
tion  2(d)  of  the  Clayton  Act,  as  amended, 
Promoter  A  may  be  in  violation  of  section  5 
of  the  Federal  Trade  Commission  Act  for  his 
participation  in  the  program  which  resulted 
in  B’s  violation. 

[Guide  131 

§  240.14  Customer's  liability. 

Sections  2  (d)  and  (e)  apply  only  to 
sellers  and  not  to  customers.  However, 
a  customer  who  knows,  or  should  know, 
that  he  is  receiving  payments  or  services 
which  are  not  available  on  proportionally 
equal  terms  to  his  competitors  engaged 
in  the  resale  of  the  same  seller’s  products, 
may  be  proceeded  against  by  the  Com¬ 
mission  under  section  5  of  the  Federal 
Trade  Commission  Act,  which  prohibits 
unfair  methods  of  competition. 

Example  1.  A  customer  may  not  receive  ad¬ 
vertising  allowances  for  special  promotion  of 
the  seller’s  products  in  connection  with  the 
customer’s  anniversary  sale  or  new  store 
opening,  unless  he  has  taken  such  affirma¬ 
tive  steps  as  would  satisfy  a  reasonable  and 
prudent  businessman  that  such  allowances 
are  affirmatively  offered  and  otherwise  made 
available  by  such  seller  on  proportionally 
equal  terms  to  all  of  its  other  customers 
competing  with  the  customer  in  the  dis¬ 
tribution  of  the  seller’s  products  and  that 
usable  and  suitable  alternatives  are  offered 
them. 

Example  2.  A  customer  may  not  receive 
seller  contributions  to  the  cost  of  his  insti¬ 
tutional  advertising,  unless  he  has  taken 
such  affirmative  steps  as  would  satisfy  a  rea¬ 
sonable  and  prudent  businessman  that  such 
allowances  are  affirmatively  offered  and  other¬ 
wise  made  available  by  such  seller  on  pro¬ 
portionally  equal  terms  to  all  of  its  other 
customers  competing  with  the  customer  in 
the  distribution  of  the  seller’s  products  and 
that  usable  and  suitable  alternatives  are 
offered  them. 

Example  3.  A  customer,  an  experienced 
buyer,  is  offered  an  allowance  of  25  percent 
of  his  purchase  volume  by  a  seller  for  coop¬ 
erative  advertising  to  be  paid  for  100  percent 
by  the  seller.  The  customer  knows,  or  should 
know,  that  most  cooperative  advertising  pro¬ 
grams  in  the  industry  allow  payments  of 
from  3  to  7  percent  of  purchases,  and  require 
50-50  sharing  by  the  seller  and  the  customer. 
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with  him  In  the  distribution  of  the  seller’s  ,,  „  ,  „  .  ,  _  .  ...  . 

products  §  240.16  Cx>8l  jusliucslion* 

[Guide  141  ^  is  no  defense  to  a  charge  of  unlaw¬ 

ful  discrimination  in  the  payment  of  an 
§  240.15  Meeting  competition.  allowance  or  the  furnishing  of  a  service 

A  seller  charged  with  discrimination  *or  a  seUer  t°  show  that  such  payment, 
in  violation  of  section  2(d)  or  section  service,  or  facility  could  be  justified 
2(e)  may  defend  his  actions  by  showing  through  savings  in  the  cost  of  manufac- 
that  the  payments  were  made  or  the  serv-  ture,  sale  or  delivery.  [Guide  16] 
ices  were  furnished  in  good  faith  to  meet  _  ,  A  J  J  , 

equally  high  payments  made  by  a  com-  Promulgated  by  the  Federal  Trade 
peting  seller  to  the  particular  customer,  Commission  March  6, 1969. 
or  to  meet  equivalent  services  furnished  [seal]  Joseph  W.  Shea, 

by  a  competing  seller  to  the  particular  Secretary. 

customer.  This  defense,  however,  is  sub-  [P  B-  ^  69_2662;  Filed.  Mar.  6,  i960; 
ject  to  important  limitations.  For  in-  8:45  a.m.j 
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